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the employee fails to work the full
schedule.

(5) Deductions for disciplinary rea-
sons.

(b) In general, where such deductions
are made, the employee’s ‘‘regular
rate’’ is the same as it would have been
if the occasion for the deduction had
not arisen. Also, as explained in part
531 of this chapter, the requirements of
the Act place certain limitations on
the making of some of the above deduc-
tions.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR
7314, Jan. 23, 1981]

§ 778.305 Computation where particu-
lar types of deductions are made.

The regular rate of pay of an em-
ployee whose earnings are subject to
deductions of the types described in
paragraphs (a)(1), (2), and (3) of § 778.304
is determined by dividing his total
compensation (except statutory exclu-
sions) before deductions by the total
hours worked in the workweek. (See
also §§ 531.36—531.40 of this chapter.)

§ 778.306 Salary reductions in short
workweeks.

(a) The reductions in pay described in
§ 778.304(a)(4) are not, properly speak-
ing, ‘‘deductions’’ at all. If an employee
is compensated at a fixed salary for a
fixed workweek and if this salary is re-
duced by the amount of the average
hourly earnings for each hour lost by
the employee in a short workweek, the
employee is, for all practical purposes,
employed at an hourly rate of pay.
This hourly rate is the quotient of the
fixed salary divided by the fixed num-
ber of hours it is intended to com-
pensate. If an employee is hired at a
fixed salary of $200 for a 40-hour week,
his hourly rate is $5. When he works
only 36 hours he is therefore entitled to
$180. The employer makes a ‘‘deduc-
tion’’ of $20 from his salary to achieve
this result. The regular hourly rate is
not altered.

(b) When an employee is paid a fixed
salary for a workweek of variable
hours (or a guarantee of pay under the
provisions of section 7(f) of the Act, as
discussed in §§ 778.402 through 778.414),
the understanding is that the salary or
guarantee is due the employee in short
workweeks as well as in longer ones

and ‘‘deductions’’ of this type are not
made. Therefore, in cases where the un-
derstanding of the parties is not clear-
ly shown as to whether a fixed salary is
intended to cover a fixed or a variable
workweek the practice of making ‘‘de-
ductions’’ from the salary for hours not
worked in short weeks will be consid-
ered strong, if not conclusive, evidence
that the salary covers a fixed work-
week.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR
7314, Jan. 23, 1981]

§ 778.307 Disciplinary deductions.

Where deductions as described in
§ 778.304(a)(5) are made for disciplinary
reasons, the regular rate of an em-
ployee is computed before deductions
are made, as in the case of deductions
of the types in paragraphs (a) (1), (2),
and (3) of § 778.304. Thus where discipli-
nary deductions are made from a piece-
worker’s earnings, the earnings at
piece rates must be totaled and divided
by the total hours worked to determine
the regular rate before the deduction is
applied. In no event may such deduc-
tions (or deductions of the type de-
scribed in § 778.304(a)(2)) reduce the
earnings to an average below the appli-
cable minimum wage or cut into any
part of the overtime compensation due
the employee. For a full discussion of
the limits placed on such deductions,
see part 531 of this chapter. The prin-
ciples set forth therein with relation to
deductions have no application, how-
ever, to situations involving refusal or
failure to pay the full amount of wages
due. See part 531 of this chapter; also
§ 778.306. It should be noted that al-
though an employer may penalize an
employee for lateness subject to the
limitations stated above by deducting
a half hour’s straight time pay from
his wages, for example, for each half
hour, or fraction thereof of his late-
ness, the employer must still count as
hours worked all the time actually
worked by the employee in determin-
ing the amount of overtime compensa-
tion due for the workweek.

[46 FR 7314, Jan. 23, 1981]
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